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IN THE UNITED stares icourT OF APPEALS 
for the 
DISTRICT OF C IA CIRCUIT 


—_f- 
No. 18,581 


GORDON M. DAVIS, 


v. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 
—————— 
JURISDICTIONAL STATEMENT 
This case comes to cane court after conviction 
in the court below of wcoleting Section 704, Title 22 
of the District of Columbia Code. Judgment was. entered 


April 7, 1964 and the trial judge granted leave to the 


appellant to appeal in forme pauperis. The case is there- 


fore properly here. 


(2) 
STATEMENT OF THE CASE 


Appellant Gordon M. Davis yas a Parole Officer with the District 
vf Columbia Board of Parole. It was a part of his duties to! aupervise 
persons released from penal institutions of the District of Columbia, 
whether such persons were released by virtue of parole or whether they 
were at liberty during the period of good-time jeductions. The 
indictment in this case refers to the supervision of one Joseph J. 
Dattilo, Jr., who was under a so-called conditional release.| Under 
existing law a man under conditional release is treated as if on parole. 

The witness Dattilo had been convicted of false pretenses and 
forgery and his total sentence was five years but with good-time 
deduction he was released June 17, 1962 (Tr. 39). He was under the 
supervision of the appellant and was required to sign a certain agreement 
fixing the conditions of his parole and parole limits. 

The indictment was in five counts. The first four] counts 


related to certain payments from Dattilo with the intent to influence 


the action of the appellant Davis. The appellant was acquitted of these 


counts. Therefore, we are only concerned with the fifth count in this 
case which charged that the appellant "did corruptly receive $2,500.00 
in money from Josep J. Dattilo as a bribe * * * to influence the action 
of the said Gordon M. Davis, Jr." | 
Testimony was to the effect that Dattilo had complained 
that the appellant was trying to extract from him a certain sun of 
money. At the request of police officers a recording apparatus was 
set up in the apartment of Dattilo for the purpose of recorJing a 


telephone conversation or conversations between Dattilo and appellant. 


(3) 

The testimony was to the effect that Dattilo made a call to the 
Parole Office on the early morning of February 19,1963 and certain police 
officers were in his apartment at that time. According to the Government 
evidence the appellant was not in but later returned the call. Appellant 
denied at all times that he onde the telephone call. However, there was’ 
offéred in evidence ani played before the jury over objection a certain 
telephone recording end the testimony was to the effect that the voice on 
the recording wes the voice of appellant. The recording, assuming it was 
bona fide, did set forth a conversation,between Dattilo and Davis. As a 
a result of this conversation, Dattilo went to the Parole Office and had 
in his possession $2,500.00. There wes testimony that the money had been 
sprinkled with some powder for identification purposes. There was con- 
versation as to a pre-arranged signal. In any event, according to the 
Government testimony Dattilo went to the Parole Office and turned over 


the money to appellant and the police officers later arrested appellant. 


The appellent denied that he, received the sum of $2,500. He 


did adoit that be did receive some money from Dattilo and it was for 
the purpose of paying an obligaticn of Dattilo. We have already set 
forth that the recording was palyed before the jury. At Transcript 179 
and 180 it will be! seen that the proper objection was made as to the 
recording and particular reference was made to the violation of the 
Federal Communications Act. 

After all testimony was in, in due course of time the 
testimony was completed, arguments were had and the instructions of the 
court given. The case was submitted to the jury on March 2, 1964 about 
midday. The jury deliberated almost one bundred hours. After 


deliberation of more than twenty-four hours, the jury acquitted appellant 


(4) 
After the jury had deliberated further for a number of hours a 
note was sent in requesting that they be furnished a copy of the telephone 
conversation between the parties (Tr. 689). The jury sent in a note asking 
for the testimony of (a) appellant Davis; (b) Dettilo; (c) Culpepper; (d) 
Foran, and (c) Johnson.. The jury was then excused until March 4th. On 
March 4th a note came in reading: 
“Please have the transcript of direct testimony 
Captain Culpepper as to when Deputy Chief Johnson jo 
the group of police officers and Davis." 
(Tr. 707) 
On the afternoon of March 4th the jury sent in a note as folloys 
(Tr. 717): | 
"At this time the jury is unable to reach a unanigous 
verdict. However, we feel that if the jury is allowed to see 


physical layout of the parole office a verdict may be 
reached shortly." 


The court commented: 
"This is an unusual kind of a view, but I think they 
should be allowed to have their desires. Is there any 
objection to that?" 
The trial court indicated that the request would be granted. 
However, since it was late in the day the matter was deferred |until the 


following morning, March 5th, and a view was hac of the layout in the 


Parole Office. After the view of the premises there was no argunent by 


counsel as to the effect of this new evidence. The jury announced on 

March 5th it was unable to agree on a verdict. However, on March 6, 

1964 the jury returned a verdict of guilty. Notice of appeal) was timely 
| 


filed and this appeal follows: 


Title 22, Section 704, D. C. Code, provides: 


"Whosoever corruptly, directly or indirectly, gives 
any money, cr other bribe, present, reward, promise, contract, 
obligation, or security forthe payment of any money, present, 
reward, cr thing cf value to any ministerial, administrative, 
executive, or judicial officer of the District of Columbia or 
any employee or other person acting in any capacity for the 
District of Columbia, or any agency thereof, either before 
or after he is qualified, with intent to influence his action 
on any natter which is then pending, or may by law come or be 
Drought before him in his official capacity, or to cause him 
to execute any of the powers in him vested, or to perform any 
duties of him required by law, *** shall be punished as 
hereinbefore provided." 


Title 22, Section 701, D. C. Code, provides: 


"Whcever promises, offers, or gives, or causes or 
procures to be promised, offered, or given, any money or 
other thing of value, *** to any executive, judicial, or 
cther officer, or to amy person acting an any official 
function * * * with intent to influence the decision, 
action, * * *, shall be fined * * *," 


Title 18, Section 201, United States Code, provides: 


‘“Whever promises, offers, or gives any money or thing 
of value, or makes or tenders any check, * * * to any officer 
or employee or person acting for on or behalf of the United 
States, or any department or agency thereof, * * *with intent 
te influence his decision or action on any question, matter, 
cause, or proceeding which may at any time be pending, * * *, 
shall be fined.* * *. : 


Title 18, Section 202, United States Che, provides: 
1 


"Whoever, being an off cer or employee of, or person 


acting for or on behalf of United States, in any official 
capacity, under or by virtuel of the authority of any department 
or agency thereof, * * *, b intent to have his decision or 
action on any question, matter, cause, or proceeding which may 
at any time be pending, or ch may be law bc brought before 
in his official capacity * # * shall be fined * * *." 


Title 47, Section 605, United States Code, provides: 
‘Mo person not being 


intercept any communication|and divulge or publish the 
existence, contents, * * * tio any person * * *," 


(6) 
Title 47, Section 501, United States Code, provides: 
“any person who willfully and knowingly does or causes 


or suffers to be done any act, matter or thing in this chapter 


prohibited or declared to be unlawful * * * shall be punished 
k*k*," 


STATEMENT OF POINTS 


1. The appellant was denied a fair trial when there was played 


before the jury a recorded telephone conversation and the voice therein 


| 
was attributed to the appellant. 


| 
2. Although the appellant denied that he made the telephone 
call attributed to him the testimony of the prosecution showed a violation 
of the Federal Communications Act. 
3. A judgment of acquittal should have been directed when all 
the evidence failed to prove that a payment of money to the appellant, 
even if in fact paid, could have influenced his action. 
4. The failure to permit further argument when new evidence 
was received during the course of the jury's deliberations denied to the 
appellant a fair trial. 
SUMMARY _OF ARGUMENT 
1. The interception of a telephone conversation without the 
consent of the sender was not only unlawful but violated the constitutional 
rightsof the appellant. 
2. The unlawfulness of the interception is not altered or 
diluted even though the accused denies that the voice on the recording 
was his. 
3. The evidence failed to show that any payment to the 
appellant, even if made, could have influenced his action. 
4, When new evidence is received while the jury is deliberating, 


opportunity should be given for further argument. 


ARGUMEN 
I. The use in evidence of a celephoue| recording violated the con- 
stitutional rights of the appellant. 

The matter of the telephone recording is an important and serious 
one. At the outset we desire to point/ out that the case here is a little 
unusual in that the appellant denies that he mede the telephone call ale 
though the officers testifiecthe woice! on the recording was that of the 
appellant. However, if we believe a testimony of the officers that the 
appellant wes not in his office at a time the call was nade by Dattilo 
and 2 telephone call was later made appellant to the apartment of the 


said Dattilo, then unquestionably the lsppellant was the sender. The 


! 
Federal Comeamications Act, Section 605, Title 47, United States Code, 


points out as follows: { 
ite & & No person not being authorized by the sender 

shall intercept any communication and divulge or publish 

the éxistence, ontents * * # to any person * * *." 

In this appeal we content oar only was there a violation of 
the appellant's constitutional rights but also a violation of the Federal 
Communications Act. 

In Benanti v. United States, 355 U.S. 96, the situation as to 
the appellant in this case is fully Cee In Benanti the Supreme Court, 
with Chief Justice Warren speaking, found it unnecessary to reach the 
constitutional issues involved but decided the case on the authority of 
the Federal Communications Act. The Benanti case involved interception 
by State Law (efforcement officers). ‘The State authorities attempted to 
offer in evidence certain information obtained as a result of intercepted 


telephone calls. The Court held that’ the statute had been violated and 


invalidated the conviction. It goes without saying that when the Court 


(8) 
took this step in connection with action taken by State law enforcement 
officers that the opinion of the Supreme Court would have uch greater 
effect when a prosecution was had in a Federal court and the unlawful 
interceptions were made by officers of the District of Columbia who are 
in effect Federal officers. In our view the case of Rathbun v. United 
States, 355 U.S. 107, in nowise impairs or dilutes the effect of Benanti. 

We contend in this case that it makes no difference whether or 
not the appellant denied that his voice was on the tape recording. The 
prosecuting officials offered evidence to the effect that it was his 
voice. Objection was properly made and we contend that the/ reception cf 
the recording was not only a violation of the Constitution {requiring a 
defendant to testify against himself) but also a violation of the Federal 
Communications Act. 

We would also cite as authority in regard to our contentions 
| 


Silverman v. United States, 365 U.S. 513. The Supreme Court said in the 


Silverman case: 


| 

“The decision here * * * is based upon the reality 
of an actual intrusion into a constitutionally protected 
area." 


The Court then quoted from Boyd v. United States, 116 U.S. 616: 


"It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate and 
unconstitutional practices get their first footing in that 
way, namely, by silent approaches and slight deviations 
from legal modes of procedure." | 


| 

It is interesting to note that the methods employed in the 
Silverman case were utilized by members of the Washington Police Department. 
In this case what was done was done by the members of the same police . 


| 
department. 


II. The unlawfulness of the interception is not altered or diluted even 
| 


‘ 


though the accused denies that the voice on the recording was his. 


There wes a clear violation of the Federal Communications Act 
when there was offered in evidence and played before the jury over 
objection e telephone recording alleged by certain police officers to 
reflect the voice of appellant end the voice of the witness Dattilo. 

The testimony was to the effect that appellant made the telephone call to 

Dattilo which the appellant at all times denied. We believe this point 

has been covered in Point I of this brief. 

III. The evidence in the case did not overcome the presumption of 
innocence in that it could not be said that the payment of money 
to the appellant, if it was in fact paid, could influence the 
acticn of the appellant. 

In this case we contend that the evidence clearly shows that 
the appellant was without power to order the revocation of Dattilo's 
parole. He could not send him back to prison. In fact the evidence in 
the case shows that he recommended to the Parvle Board that Dattilo be 
returned to prison in that he had committed certain violations of his 
parole. The Board rejected his recommendation. We say, therefore, that 
the evidence was insufficient to go to the jury on the allegations set 
forth in the indictment. 

IV. New evidence having been received after the trail had been con- 
cluded and the jury had deliberated for more than 48 hours and the 
evidence heving been received on a crucial issue in the case and 
there was no opportunity for further argument, the trial was lacking 
in fundamental fairness. 

In this case during the trial no motion was made for a view 


of the premises. There was testimony as to what took place in the office 


e 


(10) 
of the Parole Board on February 19, 1963. At Transcript 711 there was a 
report of Captain Culpepper's testimony as follows: 


"we proceeded out of the office with Captain) Foran on 
one side, and I was on Mr. Davis’ left. Captain Foran 
stopped in the office, and I wes joined by Deputy|Chief 
Johnson who walked alongside of Mr. Davis on Mr. Davis's 
right side." = 


And at page 715 of the Transcript the Reporter quoted the following fron 
Captain Culpepper's testimony: 


"As we walked toward the elevator that would) lead us 
to the sixth floor, Mr. Davis said, 'I don't blame you fellows. 
You are doing your duty. It's Dattilo, he is putting a fram 
on me.’ I told him again that we heard the phone} call and we 
knew it wasn't a frame because I had recognized his voice. 
Davis said, 'I saw the letter from lawyer Sheeehkin. He is 
holding some of Dattilo's papers until he gets the money." J 
said, 'Me. Davis, you're not kidding anybody. You know that 
Dattilo would not have a $2,500. lawyer fee, why would a fee 
for him be that high.' Mr. Davis said,'Well, he represented 
him,' referring to Mr. Sheeshkin representing Dattilo, ‘in 
a divorce case and some other things.' He said, ‘It was 
$2,500., I don't know.’ As we waited for the elevator Mr. 
Davis said, 'I don't need that kind of money. I work and 
my wife works and I make good money." As we proceeded into 
the booking room, which would be the office for administrative 
headquarters where the arrest book is in the west end of the 
building on the sixth floor, I said again, 'Mr. Davis, we 
heard your conversation with Dattilo on the phone; and 
Sheeshkin's bill was for $300, not $2,500.' Deputy Chief 
Johnson spoke up and said it was for $380, not $300. Davis 
replied, "You didn't hear me on the phone.' Then I said 
“We made a recording of the telephone conversation. Would 
you like to hear it?" 


In connection with this point we desire to refer to the 
testimony beginning at page 610 of the Transcript of Deputy Chief Johngon. 


He stated that he first saw the appellant with Culpepper and Foran in the 


inner office of the Parole Office; that he saw the wad of money and heard 


considerable conversation. Of course this would have been impossible and 
would be in conflict with the testimony of Culpepper because he admitted 


he was not joined by Johnson until he was leaving the office. Captain 


(12) 


| 
Foran's testimony at Transcript 307 and Captain Culpepper's testimony at 


Trenscript 216 reflects that the money was out of appellant's sight after 
his arrest whereas Deputy Chief Johnson, at Transcript 612-614, denied 
the money was ever out of appellant's presence. Foran testified 

| 


(Transcript 290) that he observed the search of appellant which took 


place at the entrance of Mr. Davis’ office. He testified as follows 


(Tr. 290): 


| 
"yl was standing in the doorway to Mr. Collins! office 


because at that point we didn't know where the money might 
be, so I was watching that office and, of course, observing 


what was going on." 
| 


The above is set forth to show that the visit to the Parole 
Office concerned a crucial point in the case. It follows, therefore, 
that there should have been an opportunity for further argument to the 
jury as to the effect of the visit of the jury to the Parole! Board office 
and the surrounding area. | 
CONCLUSION 
We say, therefore, that the judgment of the court below should 


be reversed. 


/s/_ James J. Laughlin 
James J. Laughlin 
National Press Building 
Washington 4, D. C 
Counsel for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Was it error for the court to admit a tape re- 
cording of a telephone conversation into evidence when 
it was recorded with the consent of a party thereto? 

2) Was it plain error not to allow counsel further 
argument to the jury after it had viewed the scene of the 
bribe when no request for additional argument was made? 


INDEX 


Argument: 


I. The tape recording of the telephone conversation 
made with the consent of one party thereto was 
properly received into evidence 


II. Failure to allow counsel further argument after the 
jury viewed the scene of the bribe was not plain er- 
ror, where no request for additional argument was 


Conclusion. 
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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,581 


GorDON M. Davis, JR., APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged with corruptly receiving bribes 
in his capacity as a parole officer with the District of 
Columbia Board of Parole (22 D.C. Code $704) in a 
five count indictment filed March 19, 1963. On Febru- 
ary 20, 1964, he was tried to a jury and subsequently 
acquitted on the first four counts of the indictment and 
convicted on the fifth count. Appellant was sentenced to 
imprisonment for a term of one to three years. He is 
currently on bond pending appeal. 

The evidence showed that in 1958, Joseph J. Dattilo, 
Jr. pleaded guilty to false pretenses (22 D.C. Code 


(1) 


2° 
~ 


$1301) and forgery (22 D.C. Code § 1401) charges in the 
District of Columbia. On January 23, 1959 he was sen- 
tenced to imprisonment for a term of twenty months to 
five years and confined in Lorton Reformatory (Tr. 
38). 

On June 17, 1962 he received a conditional release 
from that institution to be effective until July 26, 1963 
(Tr. 39, 41). Various enumerated restrictions upon his 
conduct and associations were imposed as conditions to his 
continued enlargement in the community, under the super- 
vision of the District of Columbia Board of Parole (Tr. 
42-44). The parole officer assigned to supervise his con- 
ditional release was appellant, to whom Dattilo regularly 
reported commencing June 18, 1962 (Tr. 45-46, 314-15, 
493-4). Davis’ official duties as a parole officer included 
the complete supervision of Dattilo during this period 
and the investigation of any suspected violations of the 
release conditions, reporting his findings to the Chief 
Parole Officer (Tr. 312-14). With regard to these investi- 
gations, the Board of Parole relied heavily upon his find- 
ings and recommendations in deciding whether to revoke a 
releasee’s freedom (Tr. 311, 413, 558). 

Dattilo testified that on Friday, December 28, 1962 
he went, with his attorney, to appellant’s office located at 
300 Indiana Avenue, Northwest. Appellant informed them 
that Dattilo would have to accompany him and answer 
certain questions; presumably relating to his condition- 
al release (Tr. 49-50). The two of them drove in Dattilo’s 
car to the latter’s apartment at the Glassmanor Motel in 
Eastover, Maryland. By examining various papers and 
check books, appellant discovered several violations of the 
release terms. These, in addition to some prior ones, gave 
him knowledge of at least four violations by Dattilo, any 
one of which could have caused his return to prison. 

They were: 

1—associating with former convicts; 

2—making an unauthorized trip to Philadelphia, 

Pennsylvania; 
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8—living beyond the District; 
4—driving his car for non-business purposes (Tr. 42- 
44, 51-52, 58-60, 79-80, 387-88, 392, 417-18). 


Davis pressed him about his current financial con- 
dition, having had knowledge that Dattilo earned 27,000 
dollars in 1961 while in prison (Tr. 62-63, See Tr. 549). 
Upon returning to the District appellant broached the 
subject of what it would be worth to stay out of prison, 
suggesting 1,000 dollars. (Tr. 66-67). To avoid that re- 
sult Datillo accepted the suggestion and made the follow- 
ing payments to Davis on or about the dates indicated 
(Tr. 118-14, 222-23). 


January 2, 1963 — $1,000 (Tr. 68-69, 72). 
January 13, 1963 — $500 (Tr. 82-83). 
January 20, 1963 — $500 (Tr. 85-86). 
January 27, 1963 — $500 (Tr. 87-88) . 
February 19, 1963 — $2,500 (Tr. 109-111). 


During this period Davis kept up the pressure by threat- 


ening him with revocation of his release (Tr. 94-95). 
On February 18, 1963, Dattilo, his attorney and sev- 
eral police officials conferred with an Assistant United 
States Attorney about these bribes (Tr. 96-97, 340-41). 
As a result of that conference, Captains Culpepper and 
Foran of the Metropolitan Police Department went to 
Dattilo’s apartment the next morning at 7:30 a.m., Feb- 
ruary 19, 1963 (Tr. 97-98). (Dattilo had, by this time, 
moved into the District and was living at 2020 F. Street, 
Northwest (Tr. 67-68, 98) ). He had requested the police 
officers to listen in and record a proposed telephone con- 
versation with Davis, in order to substantiate his allega- 
tions of bribery. (Tr. 98, 252). After their arrival he 
telephoned Davis’ office at 7:50 a.m. Davis was not in; 
he left word to have him return the call (Tr. 98, 100, 
251-52). Davis did so at 8:30 a.m. Dattilo testified to 
this conversation which, in part, dealt with his having 
raised an additional 2,500 dollars and Davis’ reply that it 
would be better to clean this thing up right away and get 
some of the pressure off, advising Dattilo to come to his 
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office that day (Tr. 102-3). This conversation was re- 
corded by the police (Tr. 104). Dattilo, in their presence, 
then transcribed the serial numbers of 20 dollar bills 
totalling 2500 dollars (Tr. 105-7). By prearranged plan 
he was to go to appellant’s office and if the latter took the 
money, he was to leave holding his overcoat (Tr. 109). 
At 1:00 p.m. he arrived at the Board of Parole. Davis 
took him into his office where he accepted the 2,500 dol- 
lars after some brief conversation (Tr. 110-11). Upon 
leaving, Dattilo gave the indicated signal. At that point 
Captains Foran and Culpepper dashed into appellant’s 
office (Tr. 112-13). 

Captain Culpepper testified, recounting the events at 
Dattilo’s apartment on the morning of February 19th. He 
also narrated the telephone conversation which he over- 
heard, recognizing the caller as Davis (Tr. 176-79, 181- 
84). Turning to the events at appellant’s office, he testi- 
fied that having observed Dattilo emerging with the over- 
coat over his arm, he and Captain Foran rushed forward, 
Dattilo indicating that the money was inside Davis’ jack- 
et (Tr. 185). Comin upon Davis, Captain Foran advised 
him of his arrest for bribery. Captain Culpepper reached 
inside appellant’s jacket pocket and removed the 2,500 
dollars (Tr. 186). The latter said that this 2,500 dollars 
was to be used to puy a legal fee for Dattilo. He denied 
having called him that morning. As he was being booked 
he changed his story and said, as far as he knew, he had 
been given only 300 dollars for legal fees and that he 
never mentioned the sum of 2,500 dollars (Tr. 187, 189- 
90). 

Captain Culpepper’s testimony was corroborated by 
Captain Foran (Tr. 280-82, 287-92). The tape record- 
ing of the conversation between Dattilo and Davis was 
also played before the jury (Tr. 286). 

Testimony was introduced that on October 23, 1962, 
Dattilo was brought before the Board of Parole at which 
time appellant urged revocation of his conditional release 
(Tr, 323, 387). However, it was not revoked at that time 
(Tr. 390). On January 8, 1963, after the first alleged 
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bribe, Dattilo again appeared before the Board because 
of certain real estate transactions of his (Tr. 78). This 
time appellant did not recommend revocation (Tr. 418). 
Before this appearance appellant informed him that, “the 
Board was going to talk to me (Dattilo) and that every- 
thing would be all right and not to concern myself and 
that he would see the Board before I went in to see 
them”. (Tr. 79). Revocation was not forthcoming (Tr. 
80). 

Hugh F. Rivers, member and Parole Executive of the 
Board of Parole of the District of Columbia, testified 
that subsequent to the October 23rd hearing he suggested 
that appellant investigate reported violations of several 
release terms by Dattilo (Tr. 384, 387, 392). Before the 
latter’s Board appearance on January 8, 1963, appellant 
advised Mr. Rivers that his investigation had not been 
able to establish that these violations occurred (Tr. 394- 
95, 417). Mr. Rivers further testified that appellant had 
not reported any grounds upon which to revoke Dattilo’s 
release and that the January 8th hearing went smoothly 
for the latter (Tr. 418-19). 

Appellant testified that commencing June 18, 1962 
he supervised Dattilo’s conditional release (Tr. 493-95). 
That he knew of no violations thereof after the October 
hearing and accordingly, made no recommendation for 
revocation (Tr. 514, 516-17, 552, 560, 564, 567, 570). 
He further said that he received no money from Dattilo 
on the 2nd, 18th, 20th, or 27th of January. (Tr. 527- 
29). On the morning of February 19, 1963 he received 
a message that Dattilo had called him but did not return 
the call (Tr. 530). Approximately 12:30 p.m. that date, 
Dattilo came to his office and discussed a pending attor- 
ney’s fee he owed (Tr. 531-32). (Such a debt did in fact 
exist and appellant had been advised of it (Tr. 102, 111) ). 
Dattilo requested him to pay this fee in order for him to 
avoid further contact with this attorney (Tr. 534). Ap- 
pellant then received this alleged fee, which was folded 
and bound with a rubber band, making a bundle about 
Y, inch in thickness. This was not the same roll of money 
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the government had previously moved into evidence as it 
was evident to him that someone had added bills to the 
roll (Tr, 538-39, 601). At no time did he mention the sum 
of 2,500 dollars to the police (Tr. 541). 

There was earlier testimony by appellant’s superior, a 
Mr. Martin, that in late August or early September of 
1962 he had specifically told appellant not to handle any 
funds of Dattilo’s, as it was a violation of Board policy 
for a parole officer to handle funds of a person under his 
supervision (Tr. 315-16). 

Numerous defense witnesses testified to appellant’s good 
reputation for honesty and integrity and to his reputation 
for truth telling (Tr. 379-80, 429-30, 434-36, 440, 471, 
482-83). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, § 704, provides in 
pertinent part: 
Whosoever corruptly, . . - gives any money, . . . to 
any ministerial, administrative, executive, or judicial 
officer of the District of Columbia or any employee 
or other person acting in any capacity for the District 
of Columbia, . . . with intent to influence his action 
on any matter which is then pending, or may by law 
come or be brought before him in his official capacity, 
or to cause him to execute any of the powers in him 
vested, or to perform any duties of him required, 
with partiality or favor, or otherwise than is re- 
quired by law, . . . and whosoever, being such an 
officer, shall receive any such money, bribe, . . . with 
intent or for the purpose or consideration aforesaid 
shall be deemed guilty or bribery and upon convic- 
tion thereof shall be punished by imprisonment for a 
term not less than six months nor more than five 
years.... 


Title 47, United States Code, § 605, provides in pertin- 
ent part: 


. .. ho person not being authorized by the sender 
shall intercept any communication and divulge or 
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publish the existence, contents, substance, purport, 
effect or meaning of such intercepted communication 
to any person;.... 


SUMMARY OF ARGUMENT 


There is no violation of the Federal Communciations 
Act when one party to a telephone conversation requests 
that it be recorded at his end of the line. Whether this 
is deemed not to be an “interception” within § 605 or an 
authorized interception and divulgence of the message by 
the sender, the recording was properly played before the 
jury. 

There was no plain error in the failure of the trial 
court to sua sponte grant counsel additional argument 
to the jury after it had viewed the scene of the bribe when 
no request for additional argument was made. 


ARGUMENT 


I. The tape recording of the telephone conversation, 
made with the consent of one party thereto was 
properly received into evidence. 


Prior to the decision in Rathbun v. United States, 355 
U.S. 107 (1957), the courts were split on the questions 
of what constituted “interception” and “authorization by 
the sender” within the meaning of the Federal Commun- 
ications Act, 47 U.S.C. § 605. 

On the one hand was United States v. Polakoff, 112 
F.2d 888 (2d Cir.), cert. denied, 311 U.S. 653 (1940) 
and cases following it as authoritative. In that case a 
government witness spoke over the telephone to a defend- 
ant while the F.B.I. recorded the conversation via an ex- 
tention phone with consent of the one party. The court 
held that while each party to a telephone conversation is 
a “sender” within the meaning of $ 605, both must con- 
sent before the conversation can be intercepted and di- 
vulged. 

Moreover, any unauthorized (7.e., without consent of 
both parties) listening in to the conversation constituted 


8 


an interception, as physical intrusion into the line was not 
the size qua non of an interception rather, it was the 
breach of privacy that was prohibited. See Sullivan v. 
United States, 95 US. App. D.C. 78, 219 F.2d 760 
(1955) : James v. United States, 89 U.S. App. D.C. 201, 
191 F.2d 472 (1951); cert. denied, 342 U.S. 948 (1952) ; 
United States v. Stephenson, 121 F. Supp. 274 (D.D.C. 
1954); appeal dismissed, 96 U.S. App. D.C. 44, 223 F.2d 
336 (1955). 

On the other side was United States v. Yee Ping Jong, 
26 F. Supp. 69 (W.D. Penn. 1939), and its progeny. In 
that case, with the consent of one party to a telephone 
conversation, a government agent attached a recording 
device to the telephone wire inside the house and record- 
ed the conversation. 

The court held that this was not an interception within 
$ 605 but merely the recording of the conversation at one 
end of the line by a participant. Interception connoted 
seizing by the way before the message arrived at the 
other end. Accord, United States v. Bookie, 229 F.2d 130 
(7th Cir. 1956); Flanders v. United States, 222 F.2d 
163 (6th Cir. 1955) ; United States v. Pierce, 124 F. Supp. 
264 (N.D. Ohio 1954), affimed, 224 F.2d 281 (6th Cir. 
1955): United States v. Lewis, 87 F. Supp. 970 (D.D.C. 
1950) ; rev'd on other grounds sub nom., Billecit v. United 
States, 87 US. App. D.C. 274, 184 F.2d 394 (1950) ; 
United States v. Sullivan, 116 F. Supp. 480 (D.D.C. 
1953), affirmed on other grounds, 95 U.S. App. D.C. 78, 
219 F.2d 760 (1955). 

The Polakoff rationale was undermined by the decision 
in Goldman v. United States, 316 U.S. 129 (1942). The 
Court in discussing the term “intercept” said: “As has 
rightly been held, this word indicates the taking or seizure 
by the way or before arrival at the destined place. It 
does not ordinarily connote the obtaining of what is to be 
sent before, or at the moment, it leaves the possession 
of the proposed sender, or after, or at the moment, it 
comes into the possession of the intended receiver.” at 
134; citing Yee Ping Jong with approval. 
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In Rathbun, supra, the Court in reasserting the Gold- 
man rationale (though not by name) hinged the decision 
on consent of one party to the conversation. Where that 
consent was given a third party’s listening in via an ex- 
tension telephone did not amount to an “interception” 
within § 605. 

The Court went on to say, “The clear inference is that 
one entitled to receive the communication may use it for 
his own benefit or have another use it for him.... It has 
been conceded by those who believe the conduct here vio- 
lates Section 605 that either party may record the con- 
versation and publish it.” at 110. Polakoff was thus in- 
terred. 

Cases, subsequent to Rathbun, which have considered 
the admissibility into evéidence of recorded telephone con- 
versations, transcribed with the consent of one party 
thereto have uniformly voted in favor of their admission. 
Carnes v. United States, 295 F.2d 598 (5th Cir. 1961), 
cert. denied, 369 U.S. 861 (1962) ; Carbo v. United States, 
$14 F.2d 718 (9th Cir. 1963), cert. denied, 12 L.ed. 2d 
498 (1964); Ferguson v. United States, 307 F.2d 787 
(10th Cir. 1962), remanded on other grounds, 375 U.S. 
962 (1964) ; Lindsey v. United States, 382 F.2d 688 (9th 
Cir. 1964) ; United States v. Laughlin, 222 F. Supp. 264 
(D.D.C. 1963) (rule announced but no consent found). 
See United States v. Williams, $11 F.2d 721 (7th Cir.), 
cert. denied, 374 U.S. 812 (1963); McClure v. United 
States, 332 F.2d 19 (9th Cir. 1964) ; Ladrey v. Commis- 
sion, 104 U.S. App. D.C. 289, 261 F.2d 68, cert. denied, 
358 U.S. 220 (1958); United States v. Barbour, 164 F. 
Supp. 893 (D.D.C. 1958), affirmed, 105 U.S. App. D.C. 89, 
264 F.2d 375, cert. denied, 360 U.S. 905 (1959). 

Most often these cases reason that one party’s consent 
to the overhearing and recording of the conversation at 
a terminus of the line is not an “interception” within 
§ 605. See Lopez v. United States, 373 U.S. 427 (1963). 
Whether that rationale is accepted or the reasoning that 
a “sender” of the communication has consented to the 
recording, see United States v. Polakoff, supra, at 889; 


10 


Sullivan v. United States, supra, (D.C. Cir. opinion) ; 
United States v. Tane, 329 F.2d 848 (2nd Cir. 1964), 
and thus there js an authorized interception and divulg- 
ence of the message within § 605, it is clear that the re- 
cording in the instant case was properly received in evi- 
dence.’ 


IL Failure to allow counsel further argument after the 
jury viewed the scene of the bribe was not plain er- 
ror where no request for additional argument was 
made. 


(See Tr. 698, 717, 723-24) 


After the case had been submitted to the jury and it 
had acquitted appellant on the first four counts of the 
indictment (Tr. 698), it sent a note to the court request- 
ing a view of the parole office (Tr. 717 ). To this request 
defense counsel readily acceded (Tr. 717). The next 
morning a jury view was had with counsel, the court 
and appellant present (Tr. 723-24). The jury again 
deliberated and defense counsel made no request for 
further argument (Tr. 723-24). 

Having sat back awaiting a favorable fifth jury verdict, 
counsel cannot be heard to complain in this Court when 
his plans go awry. Manasco v. State, 104 Ark. 397, 148 
S.W. 1025 (1912); Branch v. State, 60 Ga. App. 196, 
3 SE. 2d 230 (1939). See Price v. United States, 14 
App. D.C. 391 (1899). Cf., Loveless v. United States, 
104 US. App. D.C. 157, 260 F.2d 487 (1958), where 
the court placed before the jury a new crime it could 
convict defendant of after the original charge and argu- 
ment had concluded and where defense counsel sought 
and was precluded from arguing against this new theory 
to the jury 


: Appellant does not challenge the testimonial narration of this 
conversation given at his trial. Although he also levels a Fourth 
Amendment attack at the recording, he has pretermitted the case 
of Olmstead v. United States, 277 US. 438 (1928), which is against 
him on this score. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALLAN M. PALMER, 
Assistant United States Attorneys. 
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We contend that the recording of the telephone conver- 
sation of the appellant was not only a violation of the Federal 
Communications Act but was also 2 violation of the Fourth 
Amendment. The record in this case will show that at the 
request of the police officials the main witness in the case, 
Joseph J. Dattilo, had been instructed by certain police of- 
ficers and representatives of the United States Attorney's 
office to have certain recording equipment installed in his 
home and to nake 2 telephone call to the appellant and the 
police officer vas to listen in on the conversation. It is 
admitted in the Government's brief at Page 3 that when the 
call was made by Dattilo to the appellant, with the police 
listening in, the appellant was not in. The appellant later 
returned the call. This, of course, made him the sender of 
the message. Title 47, Section 605, of the United States Code 
provides: 

) "* |* * no person not being authorized by the 
sender shall intercept any communication and divulge or 
publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication 
to any person; * * *." 

Of course it is not contended by the Government that 
the appellant consented to the interception. We have reviewod 


the cases set forth in the Government's brief; that is to say, 


Olmstead v. United States, 277 U.S. 438, and Rathbun v. 


United States, 355 U.S. 107. In addition we have in mind 
Lopez v. United! States, 373 U.S. 427; On Lec v. United Statos, 
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343 U.S. 747, and Benanti v. United States, 355 U.S. 


ever those cases are wholly distinguishable from the 


raised here. In any event it is clear in this case 


appellant was the sender and not having given his consent, the 


interception was unlawful and it follows therefore there was 


prejudicial error in admitting such testimony in evi 

We would like to carry it a step further. We 
the rule announced in the Second Circuit in United S 
Polakoff, 112 F.2d 888, is applicable. In that case 
Learned Hand said this: 


"In a prosecution for conspiracy to obs 
justice * * * recordings on machine connected 


dence. 
believe 
tates v. 
Judge 


truct 
to 


extension of phone on which dealer talked to accused 


were not admissible either on theory that dea 
*sender' of message and had consented to ‘int 


or that message was not intercepted within th 


bition of the Communications Act.” 
And Judge Hand, continuing, said this: 


"Every telephone talk like any other ta 
antiphonal; * * *," 


ler was 
erception! 
e prohi- 


Ik is 


In United States v. Stephenson, 121 F.Supp. 274, the 


was carefully considered by Judge Pine. He s 


"The only opinion of the Court of Appea 
Circuit bearing directly on the question here 


aid this: 


ls of this 
involved 


which has been brought to my attention is James v. 
United States, 89 U.S.App.D.C. 201, 191 F.2d 47Z, where 


the appellants complained that the District C 
in refusing to permit them to play in the pre 
the jury a wire recording of an alleged conve 
between a Government witness and two defense 


ourt erred 
sence of 
rsation 


witnesses 


for the purpose of impeaching the Government witness. 


The recording was played in the hearing of th 
ment's witness, in the absence of the jury, a 
he denied that it was his voice recorded on t 
But the court then significantly added that ' 
was his voice, the recording was obviously in 
and the Court did not err in rejecting it, be 


e Govern=- 
ter which 
e wire. 

even if it 
admissible 


cause Charles 


AO a 


(the Government witness) did not consent to the 
interception of the conversation and the use of the 
recording as evidence'." 


We believe! it is clear from what was said both by Judge 
Bane anc Judge Pine that each party in 2 telephone conversation 
*is alternately sender and receiver". 

It will be! contended by the Government in this case 
that there was not in fact an interception or a telephone 
wire tapping such! as was found in Olmstead v. United States, 
supra. We concede that there was no interference with the 
wiring as was done in the Olmstead case. However, it was an 
interception. In United States v. Laughlin, 223 F.Supp. 623, 
Judge Curran said: 


"To interpret the Federal Communications Act as 
meaning that a third party who can record a whole con- 
versation on a2 tape is not an interception does not, 
in my opinion, make sense for it is destructive of 
personal liberty. All this highly technical language 
to the effect that a mechanical device attached to a 
telephone constitutes an interception, and a mechani- 
cal device or an electronic device or an induction 
coil not directly attached to a telepbone or a tele- 
phone line, but that is c2pable of recording a whole 
conversation between the parties, is not an ‘inter- 
ception’ is sheer nonsense. The Courts should meet 
the issue squarely and should not attempt to make 
technical cistinctions between the mechanical methods 
usec. What difference does it make whether a tapped 
wire records 2 conversation and an induction coil or 
other mechanical device does the same thing?" 


We contend that not only was the interception in this 
case 2 violation of the Federal Communications Act but it was 
also 2 violation of the Fourth Amendment. In this connection 


we believe the dissenting opinion in Lopez v. United States, 


373 U.S. 446 at 449, will be helpful here. Justice Brennan 


said: 


m7 tee 
| 


"The other half of the Government's argument 
is that Lopez surrendered his right of privacy when 
he communicated his ‘secret thoughts’ to Agent Davis. 
The assumption, manifestly untenable, is that the 
Fourth Amendment is only designed to protect ‘secrecy. 
If a person commits his secret thoughts to paper, that 
is no license for the police to seize the paper; ifea 
person communicates his. secret thoughts verbally to 
another, that is no license for the police ta record 
the words. Silverman v. United States, 365 U.S. 505, 
* * *, The right of privacy would mean little if it 
were limited to a person's solitary thoughts, and so 
fostered secretiveness. It must embrace a cancept 
of the liberty of one’s communications, and histori- 
cally it has.” 


Justice Brennan then cited Warren and Brandeis, The 
Right to Privacy, 4 Harvard Law Review 193: 
"The common law secures to each individual the 
right of determining, ordinarily, to what extent his 
thoughts, sentiments, and emotions shall be communi- 
cated to others * * * and even if he has chosen to 
give them expression, he generally retains the power 
to fix the limits of the publicity which shall be 
given then." 
There is an interesting book by Myron Brenton published 
by Coward-McCann, Inc., New York, entitled "The Privacy 


Invaders", Chapter 10 of that publication, "The Electronic 


Invaders", outlines a frightening expose of the progress that 


has been made in the field of electronics. At Page 169 of 
that publication we find this: 


"Technologically, it is possible to alter 
completely the sense and meaning of what has |been 
caught on tape -- with no way for even an expert 
technician to detect the alteration." 


And the following example was cited: 


"To start with an extremely simple example. 
Suppose you have said, in a statement recorded on 
tape, 'I love the United States and hate anything 
having to do with Communism'. It is child's play 
to erase a few words, retape the result to produce 


, 
¢ 
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an intact tape in which yom say, ‘I love Comnunisn',. 

Words can be erased, spliced, placed in completely 

@ifferent positions. Evenjmore astounding —— and 

frightening: 

out and put elsewhere tc build a completely new word 

said in your voice but notjin the original statement 

at all." 

This is very, very impor t for the reason that the 
appellant in this; case denied undbr oath and has denied at 
all times that it)was his voice ob this tape. However, in 
view of the fact that the United States Attorney's office 
argued that it was his voice and et the jury apparently be-~- 
lieving thet it was his voice, it!does not alter or dilute 
our contention that not only was the use of the recording 
in violation of the Federal Co ications Act but also 


2 violation of the appellant's copstitutional rights. 


While serious meme as questions are involved 


here which we ask this Court to meet, we desire to point out 
that the provisions of Section 605 of the Federal Communica- 
tions Act strictly prohibit the interception of appellant's 
telephone conversation with the witness Dattilo. In this 
connection we ask this Court to also consider that Dattilo 
was nc stranger to the law. He had been convicted on numer- 
ous occasions and was at the time of the making of the 
telephone conversations under conditional release. Therefore 
it can safely be inferred that he was under the domination 
of not only the police officials but the United States At- 
torney's office as well. 

We have said above that the action of the police offi- 


cials and the United States Attorney's office was unlawful, 
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That being so, the following from Silverthorne Lumber 


United States, 251 U.S. 385, has application here: 


"Knowledge gained by the Government's own wrong 


cannot be used by it." 


Before concluding we desire to point out that the re=- 


cording of telephone conversations is 2 matter of great con- 


cern to the legislative branch of our Government. We 


refer 


to House Report No. 1215, Union Calendar No. 525, 87th Con- 


gress, lst Session, Seventh Report by the Committee on Govern- 


ment Operations on "Availability of Information From Federal 


Departments and Agencies (Telephone Monitoring)", September 19, 


1961. In that publication the Attorney General of the United 


States having supervisory power over all United States At- 


torneys, said this in a letter to the Chairman of the 


"1. There is no rule in the Department 
or prohibiting the monitoring of telephone cal 


Committee: 


rnitting 
S. 


Generally, they are not monitored. Once in a while a 
person will ask his secretary to get on the phone to 


take down certain specific data, 


2. We have no electronie devices to monitor 


incoming telephone calls." 


In the same publication, the then Secretary of 


Labor 


zthur J. Goldberg (now Justice Goldberg of the Supreme Court) 


said in part the following in his letter to the Chairman: 


"1, The Department's regulations permit the 
monitoring of telephone calls only if all parties 


are notified that a transcription or recording 
being made," 


is 


We also refer to House Report No. 1898, Union Calendar 


No. 790, 87th Congress, 2d Session, Eighteenth Report 


by the 


Committee on Government Operations on the same subject matter 


Sy 


(Telephone Monitoring -- Second Review), June 22, 1962. In 

that publication we find under date of December 12, 1961 the 

then Deputy Attorney General Byron R. White (now Justice White 

! 
of the Supreme Court) in a letter {to the Chairman said this: 
"The Department of jistice does not use recorders 

wired into telephone circu?ts or induction-type attach- 
ments or types of instruments that could be used to 
monitor or record telephone conversations." 


In connection with the telephone company's policy of 


Ui 
protecting the public in the use ot the telephone, we refer 


to Page XII of the latest Washington Metropolitan Area Tele- 
phone Directory (1964-1965) under the heading "When You Hear 
AB 'BEEP' TONE". This paragraph says: 

"If you hear a short “beep” tone on your tele- 
phone about every 15 seconds, it means that the person 
with whom you are talking is recording your conversa= 
tion. This signal is provided by the Telephone Com- 
pany for your protection. Use of a recorder without 
recorder-connector equipmeht containing a tone-warning 
device is contrary to the Company's tariffs and not 
permitted, * * *." 

This, of course, would indicate that the telephone 
company is desirous of maintaining the integrity of telephonic 
communications. 

CONCLUSION 
The nothods employed in this ‘case would come within 
; t 
the description of similar tactics designated as "dirty 
business" --an expression used by Justice Holmes dissenting 
in Olmstead v, United States, 277 U.S. 438. 

We believe without question that the interception in 

this case was in violation of Section 605 of the Federal 


Communications Act. Of course at the time Olmstead was 
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decided we did not have the Federal Communications Act nor 
was Section 605 in existence. We believe the trend of the 
later cases virtually overrules Olmstead v. United Srates, 
Supra. We have in mind United States v. Polakoff, 112 F.2d 
888, as well as United States v. Stephenson, 121 F.Supp. 274. 
It will be noted that the Government appealed United States ve 
Stephenson, supra, but this Court took the view it was not a 
final order. ‘We. believe the instant case-offers an excellent 


opportunity to affirm the ruling of Judge Pine made after 


careful thought. 
The constitutional rights. of appellant-were violated - 
in this case and we believe it comes within. the ruling of the 
Supreme Court in Benanti v. United States, 355 U.S. 96. We 
have this constant problem of interceptian- of telephone 
messages. It is contrary to every standard of decency and 
we believe the time has now arrived for this Court to say in 
plain language the methods employed in this case will not be 
tolerated. We say, therefore, that the judgment in the court 


below should be reversed, 


/s/ James J. Laughlin 
ames J. 
National Press Building 
Washington, D. C\ : 
Counsel for Appellant 
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PETITION FOR REHEARING EN BANC 


| 
Now comes the appellant and petitions the Court for 


a rehearing en banc. There are important and serious con= 
stitutional questions involved which in our opinion warrant 


consideration by the full Court. 
One of the main errors contended in the court below 
was the interception of appellant's telephone message. It 
| 

is our view this was a violation of the Federal Communica- 
tions Act. 47 U.S.C. Section 605 provides: 

"* * * no person not being authorized by the 
sender shall intercept any communication and di- 
vulge or publish the existence, contents, | substance, 


purport, effect, or meaning of such intercepted 
communication to any person; 


It is true in this case that the call SS 
nally placed by one Dattilo. The Government argued that 
Dattilo made the call to appellant who was a parole officer 
and that appellant was not in at the time but that appellant 
later telephoned the said Dattilo, the parolee. We contend, 
therefore, in this instance appellant was the sender and 
hence there was a violation of the Federal Communications 

| chief 


Act. In concurring in the judgment of affirmance, 


Judge Bazelon said the following: | 


"Appellant was convicted of corrupt] 
ing bribes in his capacity as a District 
parole officer. Police testimony and 2 
ing regarding an incriminating telephone 
between appellant and a parolee were adm 
trial. The police overheard and recorde 


y receiv=- 
of Columbia 
pe record- 
conversation 
itted at 

this con- 


versation with the consent of the parolee. Appellant's 


argument that admission of the police testimony and 

the tape recording violated the Federal Communica- 

tions Act, 47 U.S.C. Section 605, or the Fourth 

Amendment to the Constitution is foreclosed by 

Rathbun v. United States, 355 U.S. 107 (1957); and 

oS . United States, 373 U.S. 427 (1963). I 

erefore concur in the affirmance." 

It is now necessary to review the Lopez and Rathbun 
cases along with some of the other cases that have applica- 
tion here. 

We also desire to urge upon this Court that we not 
only are of the belief that the practice indulged in by the 
police officers violated the Federal Communications Act but 
there was a violation of the Fourth Amendment and of course 
a violation of appellant's right to privacy. 

In Olmstead v. United States, 277 U.S, 438, the 
Supreme Court held that evidence obtained by Federal officers 
through tapping telephone wires could be received in evidence, 
This was 2 5 to 4 decision and the dissents were vigorous -~ 
particularly the dissent of Justice Brandeis «- and in the 
dissent of Justice Holmes he uséd the expression "dirty busie 
ness". This has been repeated constantly since that time, 

We believe it is now apparent in view of the later cases that 


the Supreme Court is now ready, able and willing to overe 


rule Olmstead. 


Of course the Olmstead opinion came before the 


Federal Communications Act. There was placed in the statute 
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books the Radio Act of 1927, 44 Stat. 1162. This provided 
that "no person not being authorized by the sender shall 
intercept any message and divulge or publish the contents 
* * *",. The statute, of course, did not act retroactively. 
Wire tapping before the statute was not criminal and evidence 
obtained thereby was admissible. United States v. Costello, 
247 F.2d 384. The first Nardone case, Nardone v. United 
States, 302 U.S. 379, held that the provision in the Federal 
Communications Act applied to Federal officers and that the 
prohibition of divulgence forbade giving evidence of an in- 
tercepted communication in a Federal prosecution. It is noted 
that even with the passage of the Federal Communications Act 
the Supreme Court was unwilling to overrule Olmstead. It is 
well to mention at this stage that the Supreme Cour t in 
Benanti v. United States, 355 U.S. 96, held that wiretap 
evidence obtained by state officers could not be used in a 
Federal court. The Court based its decision on the Federal 
Communications Act and avoided the constitutional issue. 

At this point it is well to state that in the second 


Nardone case, 308 U.S. 338, the Supreme Court held that the 


statute was broad enough to bar the use by the Government of 


information obtained indirectly from leads furnished in con- 


versations on telephones tapped by Government agents. 
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The case of United States v. Gruber, 123 F.2d 307 
(CCA2), sets forth the proposition that «= message is “inter- 
cepted” and “divulgedc" whenever anyone causes the message to 


be transmitted to = third person without the consent of the 


sender, regardless of whether the person divulging knew the 


contents of the ‘message or was engaged in listening to or 
could not understand the communication. 

In the instant case when the appellant Davis returned 
the call to the parolee, Dattilo, if in fact Davis did return 
the call, no one had the right to intercept this call. While 
it is true the statute does not make wire tapping an offense, 
the interception and disclosure of the contents of the mes- 
sage constitute! the crime. Both acts are necessary to 
complete the offense. See United States v. Coplon, 91 F. Supp. 
867. 

It is necessary to review Goldman v. United States, 
316 U.S. 129; On Lee v. United States, 343 U.S. 747, as well 
2s Rathbun v. United States, 355 U.S. 107; Lopez v. United 
States, 373 U.S. 427, and Benanti v. United States, 355 U.S. 
96. 

In Goldman v. United States, 316 U.S. 129, the opinion 
was by Justice Roberts. The Federal agents installed a listen- 
ing apparatus in a small aperture in the partition wall with 

-a@ wire to be attached to earphones extending into the adjoining 


office. This was for the purpose of overhearing a conference 
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with a purported witness. The agents connected the) earphones 


to the apparatus but it would not work. They had with them 
| 


another device, a detectaphone having a receiver so delicate 
as, when placed against the partition wall, to pick up sound 
waves originating in Shulman's office, and means for amplify- 
ing and hearing them. With this the agents overheard, and the 
stenographer transcribed, portions of conversations between 
Goldman and others. The Supreme Court held that it was not 

a@ violation of the Federal Communications Act and Justice 
Roberts, speaking for the Supreme Court, said: 


"What is protected is the message itself 
throughout the course of its transmission by the 
instrumentality or agency of transmission. |* * * 
Words spoken in a room in the presence of another 
into a telephone receiver do not constitute a com- 
munication by wire within the meaning of the 
section. * * * ¥e hold that what was heard|by the 
use of the detectaphone was not made illegal by 
trespass or unlawful entry." 


It is interesting in connection with the Goldman 
case to keep in mind the dissent of Justice Douglas in On 
Lee v. United States, 343 U.S. 747. Justice Douglas in On 
Lee said this: 


"The Court held in Olmstead v. United States, 
277 U.S. 438, 48 S.Ct. 564, 72 L.Ed. 944, over 
powerful dissents by Mr. Justice Holmes, Mr. Justice 
Brandeis, Mr. Justice Butler, and Chief meee 
Stone that wire tapping by federal officials was 
not a violation of the Fourth and Fifth Amendments. 
Since that time the issue has been constantly 
stirred by those dissents and by an increasing use 
of wire tapping by the police. Fourteen years later 
in Goldman v. United States, 316 U.S. 129,/ the issue 


Ge 


was again presented to the Court. I joined in an 
opinion of the Court written by Mr. Justice Roberts, 
which adhered to the Olmstead case, refusing to over- 
rule it. Since that time various aspects of the 
problem have appeared again and again in the cases 
coming before us. I now more fully appreciate the 
vice of the practices spawned by Olmstead and Goldman. 
Reflection on them has brought new insight to me. I 
now feel that I was wrong in the Goldman case." 


And Justice Douglas then citing Justice Brandeis' dissent in 


the Olmstead case said this in his dissent in On Lee: 


"That philosophy is applicable not only to 2 
detectaphone placed against the wall or a mechanical 
@evice designed to record the sounds from telephone 
wires but 2lso to the 'walky-talky' radio used in 
the present case. The nature of the instrument that 
science or engineering develops is not important. 
The controlling, the decisive factor is the invasion 
of privacy against the command of the Fourth and 
Fifth Amendments. 


"y would reverse this judgment. It is in- 
portant to civil liberties that we pay more than lip 
service to the view that this manner of obtaining 
evidence ageinst people is ‘dirty business’. See 
Mr. Justice Holmes, dissenting, Olmstead v. United 
States, supra, 277 U.S. at page 470." 

In On Lee v. United States, 343 U.S. 747, there was 
a case where an undercover agent had 2 microphone concealcd 
on his person and engaged in conversation with On Lee. The 
petitioner, On Lec, had a laundry in Hoboken. Chin Poy, an 
old acquaintance and former employee, engaged On Lee in con- 
versation during the course of which On Lee made incriminat- 
ing statements. He did not know that Chin Poy was an under- 
cover agent and better «known as a "stool pigeon". He did 


not know that Chin Poy was wired for sound, with a small 
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microphone in his inside overcoat pocket and a small antenna 
running 2long his arm, Of course unknown to On Lee, a Nar- 
cotics agent had stationed himself outside with a receiving 
set properly tuned to pick up any sounds that Chin Poy's 
Microphone transmitted, Through the large front window Chin 
Poy could be seen and through the receiving set his) conver- 
sation, in Chinese, with On Lee could be heard by the Nar- 
cotics agent outside. A few days later, on the sidewalks 
of New York, another conversation took place between the two, 
and damaging admissions were made and these damaging ad- 
missions were audited by the Narcotics agent listening in. 
It is significant in On Lee that Chin Poy was not called to 
testify. However, the Narcotics agent, another Chinaman, 
was permitted to relate the conversations On Lee had with 
the "stool pigeon". 
The Supreme Court held that the provisions of the 
Fourth Amendment were not violated when the evidence was 
received, Justice Frankfurter dissented vigorously, in which 
Justice Burton agreed. Justice Black took the view that the 
Supreme Court in the exercise of its supervisory power should 
exclude this type of evidence. 


Undoubtedly the present personnel of the Supreme 


Court was troubled over the decision announced in On Lee. 


This is set forth in the concurring opinion of Chief Justice 


Warren in Lopez v. United States, 373 U.S. 427, which will 
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be referred to later. : 

In the Lopez case, an Internal Revenue Agent, in 
order to obtain evidence of attempted bribery, was equipped 
with two electronic devices, a pocket battery-operated 
transmitter (which subsequently failec to work) and a 
pocket wire recorder, which recorded the conversation be- 
tween Lopez and the agent at a meeting. During the course 
of the meeting, recorded unknown to Lopez, there was a dis- 


cussion about fixing a case. In.that conversation Lopez 


said: 


"* * * Whatever we decide to do from here on 
I't@ like you to be on my Side anc visit with me. 
Deduct anything you think you should and I'll be 
happy to * * * because you may prevent something 
coming up in the office.; If you think I should be 
advised ‘about it let me ow. Pick up the phone. 
I can meet you in town or anywhere you want. For 
your information the other night I have to * * *," 


When the agent replied, "Well, you know I've got a job to do", 
Lopez then said: 


"Yes, and Uncle Sam is bigger than you and 
I are and we pay a lot of taxes, and if we can bene- 
fit something by it individually, let's keep it that 
way and believe me anything that transpires between 
you anc I, not even my wife or my accountant or any- 
body is aware of it. So I want you to feel that way 
about it." 


The recording was used in evidence against Lopez and 


Lopez was convicted. We get no help from the First Circuit 


because they affirmed without opinion. The Supreme Court in 


upholding the First Circuit's affirmance said this: 


| 
Son | 
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"Once it is plain that Davis (the agent) could 
properly testify about his conversation with Lopez, 
the constitutional claim relating to the recording 
of that conversation emerges in proper woes oes 
The Court has in the past sustained instances of 
‘electronic eavesdropping’ against constitutional 
challenge, when devices have been usec to enable 
government agents to overhear conversations) which 
would have been beyond the reach of the kuman ear." 


There was then citec Olmstead v. United States, supra, and 
Goldman v. United States, supra. Continuing, the Supreme 
Court said further: 


"Indeed this case involves no 'eavesdropping* 
whatever in any proper sense of that term. The Go- 
vernment did not use an electronic device to listen 
in on conversations it could not otherwise |have 
heard. Instead, the device was used only to obtain 
the most reliable evidence possible of a conversa- 
tion in which the Government's own agent was a 
participant and which that agent was fully jentitled 
to @isclose. And the device was not planted by 
means of an unlawful physical invasion of petitioner's 
premises under circumstances which would violate the 
Fourth Amendment." 


Chief Justice Warren, in concurring, said: 


"T concur in the result achieved bythe Court 
but feel compelled to state my views separately. 
As pointed out in the dissenting opinion of Mr. 
Justice Brennan, the majority opinion may be inter~- 
preted as reaffirming sub silentio the result in On 
Lee v. United States, 343 U.S. 747, * * *.! Since I 
agree with Mr. Justice Brennan that On Lee was 
wrongly decided and should not be revitalized, but 
base my vicws on grounds different from those stated 
in the dissent, I have chosen to concur specially. 
Although the dissent assumes that this case and On 
Lee are in all respects the same, to me they are 
quite dissimilar constitutionally and from| the view- 
point of what this Court should permit under its 
supervisory powers over the administration! of cri- 
minal justice in the federal courts." 


- id - 


§ 
And this significant statement from the Chief Justice in 


Lopez is important: 
Seite : 
“F also share the opinion of Mr. Justice 

Brennan that the fantastic advances in the field of 
electronic communication constitute a great danger 
to the privacy of the individual; that indiscrimi- 
nate use of such cevices in law enforcement raises 
grave constitutional questions under the Fourth and 
Fifth Amencments." 


&ne concluding in his concurring opinion, the Chief Justice 
said: 


“Thus while I join the Court in permitting 
the use of electronic dewices to corroborate an 
agent under the particular facts of this case, I 
cannot sanction by implication the use of these 
Seme cevices to radically shift the pattern of pre- 
sentation of evidence in the criminal trial, a shift 
that may be used to conceal substantial factual and 
legal issues concerning the rights of the accused 
and the acministration of criminal justice." 


The dissenting opinion of Justice Brennan in Lopez, 


joined by Justice Douglas and Justice Goldberg, says this: 


"The right to privacy is the obverse of free- 
dom of speech in another sense. * * * The passive and 
the quiet, equally with the active and the aggressive, 
are entitled to protection when engaged in the pre- 
cious activity of expressing iceas or beliefs. 
Electronic pagers Sel all anonymity and 
all privecy; it makes gcvernment privy to everything 
that goes on, - 

"In light of these circumstances I think it 
is an intolerable anomally that while conventional 
searches and seizures e regulated by the Fourth 
and Fourteenth Amendments and wirctapping is prohib- 
itec by federal statute, electronic surveillance as 
involved in the instant case, which poses the greatest 
danger to the right of private freedom, is wholly 
beyond the pale of federal law. * * * 


- ll - 


"x * *, J cannot but believe that if we con- 
tinue to condone electronic surveillance by federal 
agents by permitting the fruits to be used jin evidence 
in the federal courts, we shall be contributing to 
a climate of official lawlessness and conceding the 
helplessness of the Constitution and this Court to 
protect rights 'fundamental to a free society’. Frank 
v. Maryland, 359 U.S. 362." 
It is interesting that in his dissent Justice Brennan 

cited the remarks of Senator Hennings that eavesdropping was 
more insidious and more prevalent than wiretapping, See 44 
Minn.L.Rev. 813. 
It is significant that the Supreme Court in Benanti 
v. United States, 355 U.S. 96, held that the unlawful divul- 
gence of telephone communications by a state officer could 
not be received in the Federal court, 
We cannot believe that Rathbun v. United States, 355 
U.S. 107, is applicable to the present situation. In the 
Rathbun case the opinion by Chief Justice Warren that the 
Federal Communications Act would not prevent an office 
assistant or his secretary to listen in on a conversation 
presents no serious argument. However, in the instant case 
there was a cunning device practiced by the police) officers, 


acting as agents of the Federal officials, to intercept a 


telephone communication of the appellant. Therefore, the 


language of Judge Learned Hand in United States v.| Polakoff, 
eee 


112 F.2d 888, has application. Judge Hand said: 


"Every telephone talk like any othe 
antiphonal." 
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See also United States _y. Stephenson, 121 F.Supp. 
4, 

In connection with the Lopez case, the following in 
77 Harvard Law Review 111 is helpful. We find: 

"The present cecision makes the continued 
force of On Lee doubtful. Four justices in Lopez 
expressec disapproval while Mr. Justice Black 
siding with the majority in Lopez hac himself 
@issente@ in On Lee and the majority opinion it- 
self noted that Lopez was an easier case. Yet the 
exact line which will be drawn in the electronic 
eavesdropping area is s'till in doubt.” 

Of course it may well be argued that we could over- 
look the matter of the recorci and the matter of possible 
interception and divulgence and consicer whether or not 
Dettilo could not himself testify as to what was said on 

f 


the telephone by appellant Davis and that the appellant 


Davis could give his version of it. However, we do not 


believe that this argument can be glossed over. Here we 
have 2 case where a recording device was sct up in the 
courtroom anc played to the jury with a typewritten copy of 
the contents made available to each juror. Therefore the 
mere playing of the recording gave to the whole proceedings 
an illicit and'evil 2ir that would work to the prejudice of 
the appellant.’ In other words, the Government was not con- 
tent to rest on the conversation of the parolee Dattilo on 
one side and the appellant on the other, but insisted on 


setting up this illicit device. 
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We say, therefore, that this Court should not coun- 
tenance the practices indulged in by the police officers in 
this case and we say that the judgment in the court below 
should be reversed, 

We co not abandon any of the points raised 
original brief. We particularly have in mind that 
the jury's deliberations, which consumec about one hundred 
hours, the trial judge permitted a view of the premises, 
This involved a critical area in the case, There was no 
opportunity for further argument. We contend that this was 
error. 

In view of the entire record in this case, 


that this Court grant a rehearing en banc. 


ames J. ughiz 
National Press Building 
Washington, D. C. 20004 
Counsel for Appeliant 
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We contend that the recording of the telephone conver- 
Sation of the appellant was not only a violation of the Federal 
Communications Act but wes also = violation of the Fourth 
Amendment. The record in this case will show that at the 
request of the police officials the main witness in the casc, 
Joseph J. Dattilo, had been instructed by certain police of- 
ficers and representatives of the United States Attorney's 
office to have certain recording equipment installed in his 
home and to make = telephone call to the appellant and the 
police officer vas to listen in on the conversation. It is 
admitted in the Government's brief at Page 3 that when the 
call was made by Dattilo to the Loe with the police 
listening in, the appellant vas not in. The appellant later 
returned the call. This, of course, made him the sender of 
the message. Title 47, Section bos, of the United States Code 
provides: 


"* * * no person not being authorized by the 
sender shall intercept any communication and divulge or 
publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication 
to any person; * * #.” { 


the appellant consented to the 


Of course it is not Se by the Government that 


terception. We have reviewed 
the cases set forth in the Gove nt's brief; that is to say, 
Olmstead v. United States, 277 ye 438, and Rathbun v. 

United States, 355 U.S. 107. In| addition we have in mind 
Lopez v. United States, 373 v.8,| 427; On Lec v. United States, 
| 
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343 U.S. 747, and Benanti v. United States, 355 U.S. 96. How- 
ever those cases are wholly distinguishable from the issues 


raised here. In any event it is clear in this case that the 
appellant was the sender and not having given his consent, the 


interception was unlawful and it follows therefore 


‘there was 


prejudicial error in admitting such testimony in evidence. 


We would like to carry it a step further. We believe 


the rule announced in the Second Circuit in United States v. 


Polakoff, 112 F.2d 888, is applicable. In that case Judge 


Learned Hand said this: 


"In a prosecution for conspiracy to obstruct 
justice * * * recordings on machine connected to 
extension of phone on which dealer talked to accused 
were not admissible either on theory that dealer was 
"sender' of message and had consented to ‘interception’ 
or that message was not intercepted within the prohi- 
bition of the Communications Act.” 


And Judge Hand, continuing, said this: 


"Every telephone talk like any other talk is 
antiphonal; * * *," 


| 
In United States v. Stephenson, 121 F.Supp. 274, the 


was carefully considered by Judge Pine. He said this: 
"The only opinion of the Court of Appeals of this 
Circuit bearing directly on the question here involved 
which has been brought to my attention is a 
United States, 89 U.S.App.D.C. 201, 191 F. >, where 
the appellants complained that the District Court erred 
in refusing to permit them to play in the presence of 
the jury a wire recording of an alleged conversation 
between a Government witness and two defense witnesses’ 
for the purpose of impeaching the Government witness. 
The recording was played in the hearing of e@ Govern=- 


ment's witness, in the absence of the jury, 
he denied that it was his voice recorded on 
But the court then significantly added that 
was his voice, the recording was obviously 
and the Court did not err in rejecting it, 


after which 
the wire. 

‘even if it 
inadmissible 


because Charles 


(the Government witness) did not consent to the 
interception of the conversation and the use of the 
recording as evidence'." | 


We believe it is clear f what was said both by Judge 
Band anc Judge Pine that each party in a telephone conversation 
"is alternately sender and ae 

It will be contended by ile Government in this case 


that there was not in fact an interception or a telephone 


wire tapping such as was found in Olmstead v. United States, 
Supra. We concede that there was no interference with the 
wiring as was done in the Olmstead case. However, it was an 
interception. In United States Vv. Laughlin, 223 F.Supp. 623, 
Judge Curran said: 


"To interpret the Federal Communications Act as 
meaning that a third party who can record a whole con- 
versation on a tape is n an interception does not, 
in my opinion, make sensed for it is destructive of 
personal liberty. All this highly technical language 
to the effect that a mechanical device attached to a 
telephone constitutes an ‘interception, and a mechani- 
cal device or an electronic device or an induction 
coil not directly attached to a telephone or a tele- 
phone line, but that is capable of recording a whole 
conversation between the :parties, is not an ‘inter- 
ception’ is sheer nonse « The Courts should meet 
the issue squarely and s 1d not attempt to make 
technical cistinctions between the mechanical methods 
used. What difference does it make whether a tapped 
wire records a conversation and an induction coil or 
other mechanical device s the same thing?" 


We contend that not Sa the interception in this 


case a violation of the Federal \Communications Act but it was 
also a violation of the Fourth Amendment. In this connection 
we believe the dissenting opinidn in Lopez v. United States, 
373 U.S. 446 at 449, will be helpful here. Justice Brennan 


said: 
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"Phe other half of the Government's argument 
is that Lopez surrendered his right of privacy when 
he communicated his ‘secret thoughts’ to Agent Davis. 
The assumption, manifestly untenable, is that the 
Fourth Amendment is only designed to protect secrecy. 
If a person commits his secret thoughts to paper, that 
is no license for the police to seize the paper; if « 
person communicates his secret thoughts verbally to 
another, that is no license for the police to record 
the words. Silverman v. United States, 365 U.S. 505, 
* * *, The right of privacy would mean little if it 
were limited to a person's solitary thoughts, and so 
fostered secretiveness. It must embrace a concept 
of the liberty of one's communications, and histori- 
cally it has." 


Justice Brennan then cited Warren and Brandeis, The 
Right to Privacy, 4 Harvard Law Review 193: 


"The common law secures to each individual the 
right of determining, ordinarily, to what extent his 
thoughts, sentiments, and emotions shall be communi- 
cated to others * * * and even if he has chosen to 
give them expression, he generally retains e power 
to fix the limits of the publicity which shall be 
given them." 


There is an interesting book by Myron Brenton published 


by Coward-McCann, Inc., New York, entitled "The Privacy 
Invaders", Chapter 10 of that publication, "The Electronic 
Invaders", outlines a frightening expose of the progress that 
hes been mace in the field of electronics. At Page 169 of 
that publication we find this: 
"Technologically, it is possible to alter 
completely the sense and meaning of what has been 
caught on tape -- with no way for even an expert 
technician to detect the alteration." 
And the following example was cited: 
"To start with an extremely simple example. 
Suppose you have said, in a statement recorded on 
tape, 'I love the United States and hate anything 


having to do with Communism’. It is child's) play 
to erase a few words, retape the result to produce 
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an intact tape in which you say, ‘I love Communisn', 
Words can be erased, spliced, placed in completely 
aifferent positions. Even more astounding -- and 
frightening: syllables within a word can be lifted 
out and put elsewhere to build a completely new word 
said in your voice but not in the original statement 
at all." 

This is very, very important for the reason that the 
appellant in this case denied under oath and has denied at 
2li times that it was his voice on this tape. However, in 
view of the fact that the United States Attorney's office 
argued that it was his voice and of the jury apparently be- 
lieving that it was his voice, it does not alter or dilute 
our contertion that not only was the use of the recording 
in violation of the Federal Communications Act but also 
a@ violation of the appellant's constitutional rights. 

While serious constitutional questions are involved 
here which we ask this Court to meet, we desire to point out 
that the provisions of Section 605 of the Federal Communica- 

ions Act strictly prohibit the interception of appellant's 
telephone conversation with the witness Dattilo. In this 
connection we ask this Court to also consider that Dattilo 
was no stranger to the law. He had been convicted on numer- 
cus occaSions and was at the time of the making of the 


telephone conversations under conditional release. Therefore 


it can safely be inferred that he was under the domination 


of not only the police officials the the United States At- 


torney's office as well. 
We have said above that the action of the police offi- 


cials and the United States Attorney's office was unlawful. 
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That being so, the following from Silverthorne Lumber Co. v. 


United States, 251 U.S. 385, has application here: 


"Knowledge gained by the Government's own wrong 
cannot be used by it.” 


Before concluding we desire to point out that the re- 
cording of telephone conversations is a matter of great con- 
cern to the legislative branch of our Government. We refer 
to House Report No. 1215, Union Calendar No. 525, 87th Con- 
gress, lst Session, Seventh Report by the Committee |on Govern- 
ment Operations on "Availability of Information From Federal 
Departments and Agencies (Telephone Monitoring)", September 19, 
1961. In that publication the Attorney General of the United 
States having supervisory power aver all United States At- 
torneys, said this in a letter to the Chairman of the Committee: 

"1, There is no rule in the Department permitting 
or prohibiting the monitoring of telephone calls, 

Generally, they are not monitored. Once in a while a 

person will ask his secretary to get on the phone to 

take down certain specific data. 


2. We have no electronie devices to monitor 
incoming telephone calls," 


In the same publication, the then Secretary of Labor 
Arthur J. Goldberg (now Justice Goldberg of the Supreme Court) 
said in part the following in his letter to the Chairman: 


"1. The Department's regulations permit the 
monitoring of telephone calls only if all parties 
are notified that a transcription or recording is 
being made." 


We also refer to House Report No. 1898, Union Calendar 
No. 790, 87th Congress, 2d Session, Eighteenth Report by the 


Committee on Government Operations on the same subject matter 
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(Telephone Monitoring -- Second Rewiew), June 22, 1962. In 
that publication we find under date of December 12, 1961 the 
then Deputy Attorney General Byron} R. Yhite (now Justice White 
of the Supreme Court) in a letter jto the Chairman said this: 
Stice does not use recorders 
S or induction-type attach- 
ments or types of instrum that could be used to 
monitor or’ record telephone conversations." 

In connection with the teldphone company's policy of 
protecting the public in the use of the telephone, we refer 
to Pase XII of the latest washington Metropolitan Area Tele- 
phone Directory (1964-1965) under ‘the heading "When You Hear 
4 *BEEP* TONE”. ‘This paragraph says: 

"¥f you hear a short'"beep” tone on your tele- 
phone about every 15 seconds, it means that the person 
with whom you are talking is recorcing your conversa- 
tion, This signal is provided by the Telephone Con- 
pany for your protection. ;Use of a recorder without 
recorder-connector equi t containing a tone-warning 
device is contrary to the (ompany‘’s tariffs and not 
permitted, * * *," 

This, of course, would indicate that the telephone 
company is desirous of mainta the integrity of telephonic 
communications. 

CONCLUSION 

The ucthods employec in ‘case would come within 
the description of similar tacti designated as “dirty 
business” -—- an dxpression used Justice Holmes dissenting 
in Olmstead v, United States, 277 U.S. 438. 


We believe without questiqdn that the interception in 


this case was in violation of as 605 of the Federal 


Communications Act. OZ course at the time Olmstead was 


t 
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decided we did not have the Federal Communications 
was Section 605 in existence. 
later cases virtually overrules Olmstead v. United 
Supra. We have in mind United States v. Polakoff, 


888, as well as United States v. Stephenson,. 121 F 
ht Stl 


Act nor 


We believe the trend of the 


States, 
112 F.2d 
Supp. 274. 


It will be noted that the Government appealed United States Ve 


Stephenson, supra, but this Court took the vicw it 


was not a 


final order. We. believe the instant case-offers an excellent 


opportunity to affirm the ruling of Judge Pine made after 


careful thought. 
The constitutional rights. of appellant-were 


violated - 


in this case and we believe it comes within the ruling of the 


Supreme Court in Benanti v. United States, 355 U.S, 
eeeneenpeaacereemeee renee ee eee 


96.. He 


have this constant problem of interceptian- of telephone 


messages. 


we believe the time has now arrived for this Court 


It is contrary to every standard of decency and 


to say in 


Plain language the methods employed in this case- will not be 


tolerated, 


below should be reversed, 


We say, therefore, that the judgment in the court 


/s/ James J. Laughlin 


anes J. Laug 


National Press 
Washington, D./C 


Building 


Counsel for Appellant 


